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Current Lopics. 

UNIQUE and decidedly spectacular 

feature of the Luetgert murder case, 
which is giving Chicagoans something to 
talk about, was the experiment made a few 
days ago, under the direction of the State’s 
prosecuting attorney, in the melting of a 
human body. The theory of the prosecu- 
tion was that Luetgert, who was a manu- 
facturer of sausages, placed the body of his 
wife in a solution of crude potash and cold 
water, raised the solution to the boiling 
point, and thus destroyed all traces of his 
alleged crime. A small remnants of 
human bone were said to have been found 


few 
in a vat in the sausage factory. The prose- 
cution had succeeded in weaving a _ very 
strong net of circumstantial evidence about 
the accused, but the fact that human remains 
could be thus destroyed was, in some quar- 
ters, disputed. 


In demonstrate 


such possibility, and thus clinch its case, the 


order to 
prosecution obtained a cadaver and, after 
cutting it up, subjected it to the action of the 
potash solution. In a short time the flesh 
had completely disappeared, and while the 
osseous tissue did not, of course, melt so 
quickly, at the end of two hours, according 
to the newspaper reports of the experiment, 
nothing solid remained in the fluid except 
a few portions of bone. The attorneys for 
the State regard the experiment as entirely 
successful, believing that the result will go 
far toward removing the last loophole of 
escape for the prisoner. The incident seems 
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to afford another proof that the law is noth- 
ing if not progressive. The grewsome 
nature of this particular experiment, while 
it may cause a great many good people to 
shudder as they read of it, was undoubtedly 
justified from the standpoint of the prosecu- 
tion’s theory of the case, which, if it be true, 
stamps the perpetrator as one of the coolest 
and most calculating villains in the records 
of crime. 


At the June term of thg New Jersey Court 
of Errors and Appeals, decisions were an- 
nounced on the 28th of June last in fifty-one 
cases. There were thirty-eight decrees of 
affrmance, eleven reversals, and two were 
interlocutory orders of the court in cases 
before it. In these thirty-eight cases of 
affirmance, opinions were delivered in seven- 
teen 


cases. In twenty-one the announce- 


ment was: “ Affirmed for the reasons given 
by the court below.” The toth section of 
the act relative to the Court of Errors and 
Appeals is “On 
pronouncing any judgment, order or decree, 
either of affirmance or reversal, the opinion 


in the following words: 


of this court, containing the reasons tor 
such affirmance or reversal, shall be deliv- 
ered in writing.” On this state of facts a 
writer in the New Jersey Law Journal asks 
the question whether the intent of this stat- 
ute is obeyed when the court says, or even 
when it writes, “ for the reasons given by the 
* The 
object of the act would seem to be that all 
suitors and all men might know that the 


court below?” and goes on to say: 


court had studied and carefully considered 
the case. There might have been another 
motive for the act, to wit, that the law as a 
science would be benefited by the publica- 
tion of the opinions of the highest court. 
There seems to be no statute requiring opin- 
ions to be delivered in writing by any other 
court than the Court of Appeals and the 
Court of Chancery. If this be so, then the 
effect of the practice now becoming so fre- 
quent is to make opinions not required the 
adjudicated law of the land, while they are 
given by inferior jurisdictions. Necessity 
might excuse occasional departure from the 
statute. But there is no necessity for a habit. 
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Observe how little work, excepting hearing 
causes, may have been done by the judges 
deciding these fifty causes. Two motives 
should govern judges: first and foremost, 
to adjudicate rightly; next, to satisfy the 
community that they have used their best 
effort to do so.” This criticism, we think, 
is altogether unwarranted. The Court of 
Errors and Appeals, in ordering affirmance 
or reversal “for the reasons given by the 
court below,” it seems to us, fully complies 
with the spirit of te statute referred to. In 
assigning as the reasons for its action those 
of the lower court, it, in effect, adopts those 
reasons as its own. Just what would be 
gained by a repetition of them by the highest 
court is difficult to see, except perhaps the 
swelling of the volumes of State Reports; 
and in view of the unmistakable demand 
throughout the country for more condensa- 
tion and less verbiage in legal reporting, the 
course of the New Jersey tribunal in that 
direction is likely to meet with general 
approval rather than criticism or condem- 
nation. 


A new law regulating admissions to the 
bar in the State of West Virginia has just 
gone into effect. According to the testi- 
mony of those who ought to know, the stat- 
ute goes into force none too soon; indeed, 
the lack of reasonable statutory restrictions 
seems to have caused or permitted a lower- 
ing of the standard of the profession, which 
is to be regretted from every point of view 
except that of the shyster. The West Virginia 
Bar, a monthly legal periodical, published 
at Morgantown, is authority for the state- 
ment that the profession in West Virginia 
has been disgraced by a class of interlopers 
who could not obtain a standing at any first- 
class bar in the country. Among these in 
West Virginia as well as in some adjoining 
States, the new law has naturally created con- 
sternation and stirred up lively opposition, 
but, thanks to an enlightened public senti- 
ment, to no purpose. The main, if not the 
only object of the new law is to raise the 
standard of the profession and thereby pro- 
tect the public from the imposition of the 
trickster and pretender, while also protect- 





ing the reputable and competent members 
of the profession from the influx of shysters 
who are shut out of other States, by higher 
standards of admission. Of course the 
aforesaid shysters who don’t want any 
higher standard have had a good deal 
to say about the hardships of the new law; 
but the public will take no stock in their 
prejudiced assertions. It may be added that 
the new statute is patterned after those in 
successful operation in other States. It pro- 
vides for conscientious, thorough and im- 
partial examinations, uniform in their char- 
acter, and without favoritism to anybody. 
It puts the responsibility of regulating these 
examinations upon the Supreme Court, re- 
quiring that court to conduct all examina- 
tions themselves or appoint a commission of 
lawyers to do it. The court, for the present, 
has appointed the law faculty of the Univer- 
sity to do it. Happily the question whether 
the shyster shall supersede the lawyer in 
West Virginia has been answered in the 
negative. 


In certain parts of the south both public 
officials and private citizens have a very plain 
way of speaking. For example, Governor 
Atkinson, of West Virginia, in remitting a 
fine which, in addition to an imprisonment 
of one day, had been imposed upon a man 
who shot another for alienating the affec- 
tions of his wife, said, among other things 
of a similar sort: “The only regret in 
the matter is that Kimes did not kill Hall. 
I remit this fine and costs with more pleas- 
ure than any word in the English language 
furnishes me to express. Kimes did what 
every man would have done under the same 
circumstances.” The expression of such 
sentiments by an ordinary individual would 
be bad enough; when uttered by the chief 
executive of the State, in his official capacity, 
they become deeply and doubly deplorable. 
Making all due allowance for the detestable 
nature of the offense of which this man 
Kimes was the victim, it would still be diffi- 
cult to contemplate the attitude and utter- 
ances of Governor Atkinson without a feeling 
that he has disgraced himself and the com- 
monwealth of which he happens to be the 
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executive head. His language, above 
quoted, not merely excuses and condones 
murder, but actually advises it. Crimes 
such as that to which the governor refers. 
as well as the other dastardly ones, the 
prevalence of which in certain sections of the 
country has led to numerous lynchings, may 
have no adequate remedy at law, but surely 
the taking of the law into one’s own hands 
could not possibly prove to be an improve- 
ment over the methods and procedure pro- 
vided by statute. If Governor Atkinson is 
right, then it follows that we need no courts 
or statutes. Let every man who has been 
wronged be his own judge, jury and execu- 
tioner. Away with such silly farces as 
courts and trials. The ready revolver, a 
steady hand and a true aim will do the busi- 
ness with neatness and dispatch, and with 
practically no expense, for powder and ball 
are cheap. Civilization is a sham and so- 
ciety a misnomer. These may not be Gov- 
ernor Atkinson’s sentiments, but that is the 
condition of affairs to which his public utter- 
ances would logically, if not inevitably, lead. 
West Virginia needs a new governor, and 
needs one badly. 


New Jersey is now added to the list of 
States which propose to do something in 
the matter of codifying laws. The last leg- 
islature passed an act which authorized the 
governor to appoint six commissions, of 
three each, for that purpose, and Governor 
Griggs has made the designations as follows: 

To codify district court, mechanics and 
lien laws: William I. Lewis, Edward A. At- 
water and James S. Erwin, Jersey City. 

To codify statutes relating to crimes and 
criminal procedure: J. Frank Fort, Newark; 
Frederick C. Marsh, James S. Erwin, Jersey 
City. 

To codify acts relating to relief of credi- 
tors and absconding debtors and all amend- 
ments thereto: William H. Corbin, Eliza- 
beth; James E. Howell, Newark, and Frank 
Bergen, Elizabeth. 

To codify statutes concerning convey- 
ances, partition of lands and sale of lands 
under public statutes or by virtue of any 
judicial proceedings and statutes regulating 








assignments for the benefit of creditors: 
l’rederic Adams, Newark; William Penning- 
ton and Eugene Stevenson, Paterson. 

To codify statutes relating to townships: 
Alfred Skinner, Newark; William M. Lan- 
ning, Trenton; James J. Bergen, Somerville. 

To codify statutes relating to infants, or- 
phan’s courts, powers and duties of the ordi- 
nary and surrogates and statutes concerning 
executors and administrators: George T. 
Parrot, Francis J. Swayze, Paterson, and 
Flavel McGee, Jersey City. 

Each is an individual commission, the re- 
spective members of which have, presum- 
ably, been chosen with reference to their 
special fitness for the work to be performed. 
According to the provisions of the law, each 
commission shall codify such part of the 
shall direct. The 
employ such cleri- 
cal assistance as they consider necessary, at 
a moderate compensation, but are to receive 
no remuneration themselves. 


statutes as the governor 
several commissions may 


On the open- 
ing day of the next session their report will 
be filed and submitted to the legislature for 
approval. The feature which provides for 
the gratuitous service of the commissioners 
seems to be of doubtful propriety, inasmuch 
as work which is worth doing at all is worth 
paying for, and it is hardly the fair thing to 
expect such lawyers as are competent to per- 
form the difficult work of codification to 
sacrifice so much of their time and income as 
is necessary for that purpose. However, the 
results will demonstrate the wisdom or un- 
wisdom of the plan. 


The ordinance passed by the Common 
Council of the city of Chicago, imposing a 
tax upon owners of bicycles has been, in 
effect, declared null and void by the decision 
of Judge Tuley, granting the injunction 
asked for against the enforcement of the 
ordinance. Two principal questions were 
involved, viz.: Was the city attempting to 
collect a tax or a license fee? and, if the 
former, was the tax imposed in accordance 
with the constitutional provisions regulating 
taxation. Judge Tuley found that in no 
proper sense did the ordinance provide for a 
license; the power to license being limited 
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by the city’s charter to “ occupations,” there 
was clearly no warrant for extending it by 
implication to the imposing of licenses on 
personal property, not used as a means of 
livihood. In Judge Tuley’s view, the ex- 
action was an attempt to raise revenue for 
street improvement by imposing a tax in the 
guise of a license fee, and so far as it con- 
cerned vehicles used simply for pleasure, 
could not be sustained. The court said, in 
effect, that the streets are controlled by the 
State, the city being merely given by legis- 
lation the privilege to regulate their use 
under strict limitations. Again, regarding 
the exaction as a tax, Judge Tuley found it 
repugnant to every principle which the Con- 
stitution lays down with reference to tax- 
ation. It was not imposed according to 
assessed valuation; it was not uniform in its 
operation; it violated the rule of equality of 
burdens; and, finally, it provided for double 
taxation, because all pleasure vehicles are 
required to be assessed for general taxation, 
and if the officials did their duty the bicycles 
of the residents of the city had been duly 
assessed. These reasons seem to be conclu- 
sive, though it is probable the city authori- 
ties will insist that the higher courts pass 
upon the ordinance in question. Meanwhile 
Chicago’s army of wheelmen, who fought 
the proposed tax with great vigor, are rejoic- 
ing in the victory they have won. 


Has a railway company the right to ex- 
clude from its stations all persons who are 
not there for the purpose of traveling? This 
question has just been decided in the affirma- 
tive by the English House of Lords in The 
Perth General Station Committee v. Ross. 
The respondent, a hotel keeper at Perth, 
claimed the right to send his “ boots ” to the 
station to speed the parting and welcome the 
coming guests. To this the station author- 


ities objected, except under certain condi- 
tions prescribed by them, and when the 
respondent persisted in sending “ boots,” 
the committee applied for an_ interdict. 
According to the Solicitor’s Journal, it was 
not a question of “touting ” for guests, tor 





the Court of Session found that “ boots” 


only visited the station for the purpose oi ac- 
companying passengers who were leaving 
the hotel, or of meeting passengers who had 
intimated that they were to arrive at the 
hotel, and they found, further, that the prac- 
tice had never caused any obstruction or in- 
convenience at the station. In the result 
the interdict was refused. The Journal adds 
that the question of obstruction does not ap- 
pear to be relevant, and although hotels may 
be a necessary adjunct to railway traveling, 
yet a hotel-keeper’s business is quite distinct 
from that of the railway company, and 
neither the hotel-keeper nor his servants 
can, as such, have any claim to admission 
to the station for the purpose of their busi- 
ness. The House of Lords, accordingly, 
reversed the decision of the Court of Session 
and declared that the respondent and his 
servants had no right to use the station 
except with the leave of the appellants and 
under such conditions as_ they 
prescribe. 


nught 





Aotes of Cases. 


In West Jersey R. R. Co. v. Abbott, the New 
Jersey Court of Errors and Appeals, in an opinion 
by Magie, C. J., handed down July 1, 1897, deci ied 
that when the legislature has authorized railroad 
companies to use the dangerous element, fire, for 
engendering steam for the propulsion of trains, 
and has enacted regulations in respect to the pre- 
cautions to be taken to prevent the escape of fire 
from the smokestacks of their engines, held, that 
such legislative regulations define and limit the 
duty of the companies in respect to the precau- 
tions required against such escape of fire. It was 
held further that it is error to permit a jury to 
determine whether or not, on account of excessive 
drought rendering the communication of fire 
more easy, it was the duty of such companies to 
take such care as would be sufficient to prevent 
the escape of any fire from the smokestacks of 
their engines. 

The Supreme Court of Appeals of Virginia re 
cently had the following case before it for consid: 
eration: Mr. Rosenbaum, who was a dry goods 
dealer, and Mr. Seddon, who was a broker, wert 
traveling together on a train between New York 
and Richmond, when the stocks of the Richmoné 
and Danville Railway became the topic of cor 
versation. The conversation led to a discussiot, 
and the discussion to a deal involving 256 shart 
of the stock of the road, which Mr. Rosenbawt 
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agreed to deliver to Mr. Seddon. A written 
agreement was made, but no consideration passed. 
The stock took a sudden jump upwara, and Mr. 
Seddon asked Mr. Rosenbaum to live up to his 
contract. The latter said it was all a joke, and 
refused to deliver the stock. Mr. Seddon brought 
suit in the Circuit Court, and was beaten under 
the ruling of the court sustaining the contention 
of Mr. Rosenbaum that the debt was a gambling 
debt, and the contract was without consideration 
and void. The Supreme Court reversed the de- 
cision of the lower court, and ordered a new trial, 
in which Mr. Seddon was victorious. The Su- 
preme Court of Appeals has just affirmed the 
decision. 





In Manchester Fire Assur. Co. v. Redfield, de- 
cided by the Supreme Court of Minnesota in 
June, 1897 (71 N. W. R. 709), an action on a bond 
conditioned, among other things, that the prin- 


‘ cipal, as agent for the plaintiff, would pay over all 


moneys received by him as such agent monthly, 
the court had charged the jury, in substance, that 
if the agent failed at any time to comply with the 
conditions of the bond, in paying over monthly 
the moneys which he had collected, and the plain- 
tiff had notice, actual or constructive, of the fact, 
it was its duty to revoke the agent’s authority, 
and if it permitted him to make further collec- 
tions after such notice, the sureties on the bond 
would not be liable therefor. It was held that 
this did not correctly state the measure of plain- 
tiff’s duties to the sureties, because it would apply 
to any default, whether the result of dishonesty 
or of mere negligence, oversight or accident. It 
was further held that in a case of a continuing 
suretyship for the faithful discharge of duties by 
his servant, the master owes the sureties no abso- 
lute and active duty, upon the discovery of mere 
breaches of contract obligations by the servant, 
to notify the sureties of the breach. 


Arthur A. Hodges employed Lyman Bloom- 
ingdale to obtain a contract from F. F. Proctor 
to do certain decorating work upon the café and 
passages of the theatre known as Proctor’s Pleas- 
ure Palace, in New York city, and agreed to pay 
him $600 if he procured it. Bloomingdale intro- 
duced Hodges, and got the contract for him. 
When Bloomingdale sued for the brokerage, 
Hodges claimed that the relations of the plaintiff 
to Proctor were of a confidential character, and 
that exacting $600 brokerage was a fraud on him. 
The Appellate Term of the Supreme Court, First 
Department, has affirmed judgment given below 
for the plaintiff, holding, by Justice McAda-n, 
that such defense was not available to the defend- 
ant; that fraud was an individual and personal 
thing, and it was for Proctor to determine whether 
he would avail himself of his right of action. 


| “ The defendant saw no impropriety,” Justice Mc- 
Adam said, “in the arrangement with the Bloom- 
ingdale Brothers until they had received their 
$6,000 for the work, and then they determined 
that it would be doing a wrong to Proctor to pay 
the brokerage promised. If they had followed up 
this determination by paying the $600 demanded 
to Proctor, and justified it by the plea that it of 
right belonged to him, there might be some de- 
gree of candor partaking of equity, if nothing 
more, in the defense. They did not do that, but 
concluded to keep the $600 to themselves, and 
use the alleged fraud on Proctor as the only 
feasible mode open to them for a justification of 
that course. This will not do.” 





In Chesapeake & Ohio Ry. Co. v. Lang's 
Adm’r, decided by the Kentucky Court of Ap- 
peals (Ky. L. Rep. July 15, 1897), it was held that 
a passenger on a crowded excursion train is not 
guilty of contributory negligence in standing on 
the platform, there being only standing room in- 
side the cars, and, therefore, there may be a re- 
covery for his death resulting from a collision 
caused by the negligence of the railroad company, 
although he might not have been killed if he had 
been inside the car. The court said, in part: 
“While the doctrine is that where a passenger 
voluntarily and unnecessarily places himself in a 
position of danger, and his own neglect causes 
the injury, and but for his folly the injury would 
not have happened, no recovery can be had, it 
has but little, if any, application to the facts of 
this case. It is not per se negligence to be upon 
the platform, says Mr. Beach in his work on 
Contributory Neglect, and in cases where by 
cheap rates persons are invited upon and their 
passage accepted to travel on these excursion 
trains, it is no defense on the part of company to 
say that you might have stood in the car and not 
on the platform and, therefore, no responsibility 
exists. The tender was in front of the engine, 
and the view of the approach to the switch ob- 
structed by it, and if not it is manifest that with 
any sort of care this danger could have been 
avoided. The jury, however, was told that if 
from the testimony there was room in any car 
for the intestate, and that he could have entered 
the same, and that he remained on the platform 
where he was injured without the knowledge of 
the conductor, or against his objections, or that 
of any agent of the company, the verdict should 
be for the defendant. This instruction was more 
favorable to the defense than it should have been 
upon the facts of the record. The entire testi- 
mony shows the cars were greatly crowded, young 
ladies seated upon the coal box, with the platform 
filled with passengers, so much so as to prevent 
those on the ground from entering the cars, and 
where such inducements are given by which cars 
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are filled inside and out with 
on the train, unless so reckless as to knowingly 
place himself in imminent peril, should be held 


to be contributory neglect.” 





Mrs. Blanche Hauel de Logerot, who, in 1891, 
was the owner of the building at Eighteenth 
street and Fifth avenue, New York city, known 
as “ Hotel de Logerot,” jointly with her husband, 
Richard de Logerot, entered into an agreement 
with Ludwig Baumann to pay him $4,500 for fuy- 
nishing the three upper floors of 124 Fifth avenue, 
as annexed to Hotel de Logerot, the title to the 
furniture to remain in the seller until paid for. 
In August, 1893, Richard de Logerot made a gen- 
eral assignment for creditors to George G. Guion 
of all his property, including the furniture referred 
to. This furniture was afterward fully paid for, 
but Mr. Baumann subsequently recovered juag- 
ments aggregating about $7,000 against Mrs. ce 
Logerot, upon promissory notes given by her for 
other furniture, and executions were levied upon 
this furniture at 124 Fifth avenue. Sidney J. 
Baumann became the purchaser at the execution 
sale. Subsequently, under an agreement between 
the parties to an action by Sidney J. Baumann 
against Assignee Guion, to have it adjudged to 
whom the property belonged, it was actually sold, 
and the proceeds, amounting to $3,652, were de- 
posited in a trust company. Justice Chase, before 
whom the action was tried, has now decided that 
Mr. and Mrs. de Logerot owned this property 4s 
tenants in common; that the husband had no right 
to sell the wife’s interest by virtue of his being an 
owner with her, and his possession and that of his 
assignee after the assignment did not create any 
presumption of exclusive ownership in them. The 
sale under the execution vested in the plaintiff 
the right, title and interest of Mrs. de Logerot, 
and the plaintiff and defendant thus became equal 
owners thereof as tenants in common. As the 
property was not in its nature separable, Justice 
Chase held that this action in equity was the 
proper remedy, and the fact that the property at 
the beginning of the action was in the exclusive 
possession of defendant would not defeat the ac- 
tion. Judgment was given for the plaintiff that 
the property and its proceeds belonged to the 
parties to the action in equal shares, and the fund 
was to be divided between them. 


—____— 


How the Mix-Up Began. —“ It was thisa way, 
jedge. Ye see, I doled de cards, and Jib Brown 
he had a pah of aces and a pah o’ kings.” “ What 
did you have?” “Three aces, jedge, and ——” 
“What did Jib do?” “Jib, he drew.” “ What 
did he draw?” 
Cleveland Plain Dealer. 


passengers, it is | 
doubtiul whether the position of the passenger | 


| client. 


“He drew a razzer, jedge! ” — 





DUTY AND LIABILITY OF ATTORNEY 
TO CLIENT. 


HE relation of attorney and client is one of 
mutual trust, confidence and good will, and 

the fidelity of the attorney to the client involves 
the most difficult questions in the consideration 
of this subject. That he is responsible for the 
watt of ordinary skill, care and reasonable dili- 
gence is well understood, (1) as is also the fact 
that the skill required has reference to the char- 
acter of the business undertaken, (2) but it is 
extremely difficult to fix upon any rule which 
shall define negligence in a given case. The 
habits and practice of men are widely differen: in 
this regard. It has been laid down that if the 


| average degree of skill and diligence could be 


determined, it would furnish the true rule. ‘3) 
* God for bid that it should be imagined that an 
attorney or counsel, or even a judge, is bouiid to 
know all the law,” said Lord Tenterden. (4) 
Naturally, the scope of moral responsibility of the 
attorney to the client goes further than mere legal 
liability, and embraces the entire devotion to the 
client’s interests, zealousness in the maintenance 
of his rights, and the exertion to the utmost of 
his learning and ability, and by the use of these 
attributes alone can the conscientious attorney be 
satisfied. It is possible that an attorney will 
maintain, with great warmth and earnestness, the 
side which he must know to be unjust, and the 
success of which will be a wrong to the opposing 
party, and the attorney might be considered a 
participator in the injustice, but he cannot be held 
morally responsible for the act of his client in 
maintaining an unjust cause. The lawyer who 
would refuse to lend his professional assistance to 
a cause on the ground that, in his judgment, the 
case was unjust, would usurp the functions of both 
the judge and the jury. It might be well to quote 
here the words of Lord Brougham in his cele- 
brated defense of the queen: “ An advocate,” said 
he, “in the discharge of his duty, knows but one 
person in all the world, and that person is his 
To save the client by all means and ex- 
pedients, and at all hazards and costs to other 
persons, and among them to himself, is his first 
and only duty; and in performing this duty he 
must not regard the alarm, the torments, the 
destruction he may bring upon others. Separat- 
ing the duty of a patriot from that of an advocate, 
he must go on, reckless of consequences, though 
it should be his unhappy lot to involve his country 
in confusion.” But an attorney owes the duty of 


1. Weeks on Attys., Sec. 250. 

2. Holmes v. Peck, 1 R. S. 242; Pennington v. 
Yell, 6 Eng. (Ark.) 212; Cox v. Sullivan, 7 Ga 
144. 
3. Pitt v. Yalden, 4 Burr. 2060. 

4. Montrion v. Jeffery, 2 Carr. & P. 113. 
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good faith and honorable dealing to the court be- 
fore whom he practices; he is an officer of the 
court, and it is his high vocation to correctly in- 
form it as to the law and facts of the case, and to 
aid it in doing justice. He is not bound to suffer 
false and perjured testimony to be presented with 
the possible result of inducing the court to take 
jurisdiction where there would be otherwise no 
power to act, and to grant a judgment or decree 
which the law would prohibit were the real char- 
acter of the testimony known. In resorting to 
deception or permitting his client to do so the 
attorney violates his oath of office. (5) An attor- 
ney cannot disobey the express lawful instructions 
of his client, (6) and he is liable if he negligently 
fails to bring suit, (7) also if, through his negli- 
gence, the papers or securities of the client are 
lost; (8) but where such papers are stolen from 
his office, he cannot be held responsible, unless 
through negligence on his part. (9) 

The attorney can only undertake to avoid er- 


rors and mistakes which any prudent practitioner - 


would avoid; (10) and where there is a reasonable 
doubt as to want of skill and diligence, he cannot 
be held liable, (11) and the error being such as a 
cautious man might fall into, he cannot, on that 
account, be deprived of his fee. (12) YY, however, 
the attorney disregards well-established and 
clearly defined rules of law, or ignores the ordi- 
nary rules of court and practice, pleading and 
evidence, sometimes even the right construction 
on cases free from doubt, such as bringing an ac- 
tion of assumpsit on a deed under the common- 
law system; (13) if his papers are defective 
through lack of diligence on his part or the part 
of his clerks, he will be liable; (14) and the failure 

5. People v. Beattie, 137 Ill. 553. 

6. Gilbert v. Williams, 8 Mass. 57: Cox v. Liv- 
ingstone, 2 W. & S. (Pa.) 103; Wilcox v. Plum- 
mer, 4 Pet. (U. S.) 172. 

7. Moore v. Juvenal, 92 Pa. St. 484. 

8. Northwestern Co. v. Sharp, 28 Eng. L. & E. 
55. 

9. Hill v. Barney, 18 N. H. 607. 

10. Bowman v. Talman, 27 How. Pr. (N. Y.) 
212; Citizens’ Loan, ete., Asso. v. Friedly, 123 
Ind. 143; 7 L. R. A. 619; Eggleston v. Boardman, 
37 Mich. 14. 

11. Morrison v. Burnett, 56 Ill. App. 129; Wat- 
son v. Muirhead, 57 Pa. St. 161: 1 Parsons’ Con- 
tracts, 114, and cases cited: Gilbert v. Williams, 
8 Mass. 51. 

12. Pitt v. Yalden, 4 Burr. 2060; Godefroy v. 
Dalton, 6 Bing. 467; 4 Moore & P. 1409. 

13. Cliffe v. Prosser, 2 Dowl. O. S. 21; Hoping 
v. Quinn, 12 Wend. (N. Y.) 519. 

14. Weeks on Attys., Sec. 284: Goodman v. 
Walker, 30 Ala. 482; Marsh v. Whitman, 21 Wall. 
(U. S.) 178: Wharton on Agency, 598; In re 
Spencer, 18 W. R. Ch. 240; Dearborn v. Dear- 


uw 











to deliver a fi. fa. to the sheriff, whereby a levy is 
lost, renders him liable. (15) Where an attorney 
undertaking to search the records overlooks prior 
liens he is liable to his client who loaned money 
on a mortgage of property. (16) It is not re- 
quired that the attorney insure a client as to the 
result of the proceedings which he has advised, 
and in an action for attorney’s fees it is no de- 
fense that some other course than that advised by 


| him would have been more advantageous to the 


client, it appearing that the attorney acted in good 
faith. (17) An attorney who is employed to draw 
a will is not liable to a person who, through the 
former's negligence and ignorance in the dis- 
charge of his professional duties, was deprived of 
the portion of the estate which testator instructed 
the attorney should be given such person by 
will. (18) Where the attorney allows a cause to 
be called for trial without previously inquiring 
whether a material witness was absent, and his 
client was non-suited, he is liable; (19) also 
where he allows judgment to be taken for want 
of an answer, (20) or where he fails to appear in 
court when the cause is regularly reached on the 
docket. (21) Where money has been collected for 
the client, the attorney is bound to notify him of 
the fact within a reasonable time; and if he does 
so, the client has no cause of action against him 
until after a demand and a refusal to turn it 
over. (22) An attorney for a decedent’s estate 
who has collected money on a claim due the 
estate while acting in the employ of the adminis- 
trator cannot be compelled by the Probate Court 
to turn over such collections under the statutory 
clause providing for commitment to jail of any 
person who refuses to surrender property belong- 
ing to a decedent after the administrator has on 
oath sworn before such court that the attorney 
born, 15 Mass. 316; Reiley v. Cavanaugh, 29 Ind. 
435: McWilliams v. Hopkins, 4 Rawle (Pa.) 392; 
Newman v. Schneck, 58 Ill. App. 328; Davis v. 
Jenkins, 11 Mees. & W. 745. 

15. Phillips v. Bridge, 11 Mass. 246. 

16. Lawall v. Groman (Pa.), 37 Atl. Rep. 98. 

17. Harriman vy. Baird (Sup.), 39 N. Y. S. 592; 
Kirkey v. Jones, 7 Ala. 622; Meyer v. Sage, 65 
lowa, 606. 

18. Roddy v. Railway Co., 104 Mo. 234: Shear. 
& R. Neg., Sec. 215; Fish v. Kelly, 17 C. B. (N. 
S.) 194; Robertson v. Fleming, 4 Macq. H. L. 
Cas. 167, 209; Longmerd v. Holliday, 6 Exch. 761; 
Winterbottom v. Wright, 10 Mees. & W. 109; 
Buckley v. Gray (Cal.), 42 Pac. Rep. goo. 

19. Reece v. Rigby, 4 Barn. & Ald. 202. 

20. Godefroy v. Jay, 7 Bing. 413. 

21. Mix v. Chandler, 44 Ill. 174. 

22. Denton v. Embury, 5 Eng. 228; Voss vy. 
Bachop, 5 Kan. 67; Taylor v. Bates, 6 Cow. (N. 
Y.) 506: McDowell v. Potter, 8 Pa. St. 180. 


Contra: Tinkham v. Heyworth, 31 III. 5109. 
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has such property in his possession. The suspen- 
sion of the attorney is the proper remedy. (23) 
The usual remedy of a client against an attorney 
for neglect or misconduct is by an action on the 
case; (24) sometimes, however, the courts have 
interfered summarily, especially where the trans- 
action appears tainted with fraud, (25) or where 
the attorney having been paid fails to perform his 
duty, (26) in which event he may be proceeded 
against by attachment. (27) But without some 
showing of fraud the court will generally leave 
the client to his remedy by action. (28) In equity 
a distinction is drawn between fraud and negli- 
gence, and only where the former is shown will 
a court of equity interfere. (29) In ali actions 
against attorneys for negligence, or for want of 
skill, when the facts are ascertained the question 
of negligence or want of skill is for the jury. (30) 
The actual loss sustained and not the nominal 
amount directly involved is the measure of dam- 
ages. (31) In showing negligence the burden of 
proof rests primarily upon the plaintiff, (32) and 
when established, it is for the attorney to prove 
that the client was not injured by it. (33) Where 
the acts of the attorney, in the prosecution of his 
client’s case, are bona fide, an action on the case 
will not lie; to sustain such an action it must be 
shown that the acts were malicious and without 
foundation. (34) If an attorney commences a 
suit, knowing that there is no cause of action, 
“ dishonesty and for some sinister view, for some 
ill-purpose, or for some purpose of his own which 
the law calls malicious,” and causes a party to be 
arrested and imprisoned, he will be liable there- 
for. (35) The cases herein cited may, to some ex- 
tent, show the legal liability of the attorney to the 


23. Dinsmoor v. Bressler (Ill.), 45 N. E. Rep. 
1086. 

24. Russell v. Palmer, 2 Wils. 235. 

25. 4 Johns. Ch. (N. Y.) 118; Wendell v. Van 
Rensselaer, 1 Johns. Ch. (N. Y.) 344. 

26. Garner v. Lawson, 1 Barn. rot. 

27. Floyd v. Hangle, 3 Atk. 568. 

28. Barker v. Butler, 2 W. Black, 780. 

29. Wharton on Agency, Sec. 605; Brooks v. 
Day, 2 Dick. 572. For dicta to contrary, see 
Dixon v. Williamson, 4 De Gex & J. 208; Chap- 
man v. Chapman, L. R. 9 Eq. 276. 

30. Rhines v. Evans, 66 St. 192; Walpole v. Car- 
lisle, 32 Ind. 415; Reece v. Rigby, 4 Barn. & Ald. 
202. 

31. Godefroy v. Jay, 7 Bing. 413; Governor v. 
Raley, 34 Ga. 173. 

32. Wharton on Negligence, Sec. 752. 

33. Godefroy v. Jay, 7 Bing. 413; Harter v. 
Morris, 18 Ohio St. 419. 

34. Wigg v. Simonton, 12 Richardson (Law.) 
583. 

35. Caton, J., Burnap v. Marsh, 13 IIl. 535; 
Stockley v. Harnidge, 34 Eng. C. L. 276. 





client. Every consideration should induce an 
honest attorney to regard himself, as far as the 
cause is concerned, as completely identified with 
his client; all selfish interests should be sunk by 
him in respect to his one great duty to his client, 
that of immovable fidelity. 
MortToON JOHN STEVENSON, 
in the Central Law Journal. 
Cuicaco, ILL, 


—_—_s__— 


THE CONTINGENT FEE. 


[By J. A. Murphy, of the West Superior (Wis.) 
Bar. } 

HE contingent fee as defined by Webster is 
T remuneration that is dependent on an un- 
certainty. The Irishman, when asked his defi- 
nition, said: “If you lose your case, the lawyer 
don’t get anything; if you win, you don't get 
anything.” 

The contingent fee has been defined by P. H. 
O’Brien as the anticipated and conspired result 
of industry, conscience and intrigue: by Heber 
McHugh as the ne-plus-ultra of the lawyer in 
desperation. 

The contingent fee is difficult in discussion, 
analysis or definition; although nothing is better 
known, realized and comprehended in its practi- 
cal phase among the profession. The contingent 
contract is necessarily somewhat shrouded and 
an object of concealment and suspicion, being an 
essential ingredient in and descendant of the 
champerty of the olden days. The bar for gen- 
erations was hampered, annoyed and terrorized 
by this champertous vision ever recurring in 
practice —this barrier to progress, this embargo 
on the exercise of thrift, this menace to the only 
speculation within the compass of the lawyer's 
life. The culmination of this was the enactment 
of chapter 204, Laws of Wisconsin, 1891, with the 
singular title, “An act to aid impecunious liti- 
gants.” As usual, the client appears in this en- 
actment the beneficiary and the lawyer the phil- 
anthropist. By the terms of this statute the client 
may in effect contract to place uncontrollably his 
destiny, his support, his hope, his conscience and 
his future in the hands of the thrifty lawyer. 

When the plaintiff in the prospective damage 
suit signs the contingent contract and delegates 
to the lawyer one-half of the recovery, he fancies 
and assumes that in consideration thereof he and 
all his kin will be supported by the contracting 
barrister. In most cases he lays down all his 
burdens, his moral and legal duty to support 
himself and his family is merged, buried, ab- 
solved in the solemnity and compass of this con- 
tingent contract. He no longer is concerned 


with the petty, drastic details which burden life, 
but his vision rests in serenity on the spectacle of 
Though not his 


numberless easy thousands. 
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good fortune to sustain injury in defense of his 
country and draw stipends therefor, he yet men- 
tally readily reconciles himself to the role of a 
manufacturing or railway company pensioner. 
To his creditors he will say: “I have a damage 
suit and a lawyer.” To his lawyer he says: “I 
am looking to you.” This contingent client upon 
making of his contract almost invariably re- 
nounces toil and adopts ease and simulation. 


“He limps along the streets, 
And he looks at all he meets — 
So forlorn; 
And he shakes his weary head, 
And it seems as if he said: 
‘I am done.’ 
He says that in his prime, 
Before the box car hit his spine, 
And cut him down, 
Not a better man was found 
By the crier on his round 
Through the town. 
But now his nose is thin 
And it rests upon his chin 
Like a staff; 
And a crook is in his back, 
And a melancholy crack 
In his laugh.” 


His mission on earth during the months pend- 
ing trial is to court sympathy, to develop a mal- 
ady and to feed in comfort on his contingent 
contract. His lawyer may grumble at his exac- 
tions, but what can he do? Will not the client 
say: “ You explicitly agreed with me, in terms 
all under the contract, that you would pay all 
costs and expenses, and all you would expect of 
me was to keep my mouth closed on that sub- 
ject. Now, don’t kick, or I will talk.” So, in 
mute, inglorious anguish, the poor contingent 
fee lawyer struggles on, and multitudinous are 
his struggles, and adept, subtle, varied must be 
his methods. 

To make this contingency a reality, to convert 
theory and speculation into money, three things 
must exist. An accident has happened: the facts 
must fit the law, and a malady must exist primar- 
ily or by development. He and his client have 
contracted and in terms conspired to wreck the 
fortunes of their corporation foe. How shall 
this be done? There must first be conducted an 
examination of the client’s conscience, and if one 
is found to exist, here is the first impediment. 
There is molding to be done. Client may have 
had a Christian education; hence the necessity of 
adroitness. Singularly the easiest conscience to 
subdue is the one that is in the best state of 
preservation; the reason being that it was never 
used. But vital spots may be touched even in 
the moral composition of the personal injury liti- 
gant; for conscience is the place wherein there 





may dwell a few holy emotions. It is the battle- 
field of contending passions, but it is also the 
pandemonium of sophistry. And the lawyer 
whom the populace pronounces a success com- 
prehends this. 

The successful plaintiff's attorney in a personal 
injury case to-day must be an actor, lawyer, phy- 
sician, surgeon, machinist, oculist, aurist and an 
intense metaphysician. The essentials of the 
knowledge of these various professions must be 
crystalized in the brain of the myriad-minded 
lawyer. All the depths and shallows, all the 
chimerical mysteries of these learned callings 
must be luminous and kaleidoscopic in the come- 
tary sweep of this lawyer’s illimitable mind. He 
must be an actor; must study and must know 
the manifestations of pain. When his client takes 
the witness-stand, fresh from the hand of his 
lawyer, the result of his training and coaching 
for the ordeal is almost equivalent to a second 
birth. When this client mounts the witness-chair, 


_if he acts wisely, he will but reflect the training of 


his actor-lawyer. He should have that tired feel- 
ing in his face; the tremor of sadly impending 
dissolution in his frame; the deep, painful sigh as 
he places his crutches by the side of his chair. 
And then he should turn upon the jury an eye in 
whose melancholy recesses lurk the shadow of 
God’s eternal frown —a hopeless gaze conveying 
to the jury by unvarying intuition the thought, 
“There is nothing left for me but heaven and 
prayer.” And a composite facial picture such as 
to leave no doubt of the truth and the application 
of Gray’s epic: 
“Lone dweller by the dusty way, 
Fair saint within a mossy shrine, 
The tribute of a heart to-day, 
Weary and worn, is thine.” 


His gaze should be hopeful, radiant, celestial; 
suggestive to the jury that, “I am not long for 
the toils of earth —I need but little here below, 
nor need that little long — but be bountiful, mer- 
ciful to my loved ones at home.” 

If your client with whom you have contracted, 
and on whose words and actions hang the destiny 
of your ¢ontingent fee, happens to be a Fin- 
lander with a teaspoonful of brains your task will 
be more difficult — but this is your task. 

This Finlander’s husky, piping voice must be 
reduced and trained down to the utterance of a 
low, sweet, wailing speech, as if he had never in 
his life heard a harsher tone than a flute note. 
If client is kept on the stand for a long time he 
should manifest paroxysms of pain; and in this 
his work should never be coarse, for jurors some- 
times possess a terrific prescience and probity of 
insight. He should never lose sight of his in- 
firmity. 

Theodore Thorson once said to a man with a 
small limp in his gait, “You have ankolosus,” 
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and the Swede said, “ Yes, by Gad, I tank so.” 
Surgery, anatomy and physiology should be mas- 
tered. Pat O’Brien was questioning a badly in- 
jured man with whom he contemplated entering 
into contractual relations of a contingent charac- 
ter, and every question Pat asked the man con- 
tained by way of innuendo a suggestion of the 
disarrangement of almost all of this poor man’s 
functional organs. This man was tough; there 
seemed to be no limitations on his conscience; 
his language was sometimes shocking, but the 
liability was certain, and if a malady could be 
established the defendant corporation would have 
to jump. 

No such physiological blunders as this should 
be made. 

The lawyer should only be oratorical on the 
question of damages. And at this time he must, 
if possible, lead his mind away from a contem- 
plation of his contingent fee. This is the only 
time when this should occur. The actor and the 
orator in the man should conspire to moisten a 
few jurors’ eyes, and here consummate tact should 
be used by both lawyer and client. A quietly, 
softly sobbing female client is usually adequate, 
but if this condition is not present, then slight 
throat gastritis and short emotional choking, 
with plenty of handkerchief application, will do 
the business. But your client should weep at the 
proper time. I once knew a lady who burst into 
violent sobbing when her attorney read the 
Northampton tables. 

It is better to have the contingent fee than no 
fee at all. It is inciting to ambition, it suggests 
and develops generalship and strategy, it reveals 
all the moral freaks and the mental acrobats. 
When the lawyer serves notice of his attorney’s 
lien on the corporation, that imports that he is his 
brother’s keeper. He is the sole repository of his 
client’s mental and moral being. All things are 
by the compact referred to him. I knew a dis- 
charged brakeman who made a contingent con- 
tract with an attorney to develop an ordinary 
spine into a railway spine and institute a result- 
ing damage suit. During the period of the spinal 
incubation and the pendency of the suit, the rail- 
way superintendent met the brakeman on the 
street and said: “Good morning, James; it’s a 
fine morning.” James, a trifle overtrained, re- 
plied: “I neither deny it or affirm it, sir.” 

Clients’ conception of contingent fee vary won- 
derfully. Some of them struggle for a compound 
contingent —a reversion in fee—a remainder 
over. 


A tax-title shark once consulted me about fore- 
closing a mortgage. After informing me that by 
reason of long practical experience he was amply 
competent to foreclose it himself, the only coun- 
tervailing consideration with him being a desire 
mot to rob the profession, and after remarking 





— 


parenthetically — falsetto like —that, of course, | 
would be willing to foreclose it for the taxable 
costs, he wound up with the stupendous proposi- 
tion that, in the event that Judge Downer did not 
return in a certain time, in which event the judge 
was to foreclose the mortgage, and in the event 
that should I foreclose the mortgage by any acci- 
dent, and if it should happen that the real estate 
should be bid in to him —then, in that event, he 
desired me to guarantee him that I would, within 
six months after the vesting of the title in him, 
and without additional compensation, sell the 
property for him at a sum in cash far in advance 
of the mortgage value of the premises. Then my 
heart sank and “ hope for a season bade the world 
farewell.” 


If they will only give a man a fairly robust 
contingency to operate on, well and good; but 
when they present to you as their ultimatum the 
ghostly remnant of a frayed-out possibility, then 
the heart falters and one thinks of the ministry. 

Many are the pitfalls in the way of the contin- 
gent fee lawyer. He may get past the court and 
get to the jury with a well-developed comminuted 
fracture, and this fratricidal jury by its verdict 
may pronounce it a comminuted fraud. He may 
be struggling boldly up the stony path carrying 
with him as a collision product a_ well-degene- 
rated spinal cord, with the attendant dullness on 
percussion on the abdominal wall, and have with 
apparent safety reached the goal, and is about to 
place his burden tenderly, confidingly in the 
sympathetic lap of the jury, this time dead sure— 
when he will hear from the bench the metallic, 
dirge-like intonation, “The doctrine resipse 
lequitor applies not here; the defendant’s motion is 
granted.” 


Then comes the leaving the court-room with 
heavy heart, the task of convincing your client 
that the court is an idiot, that the court’s finding 
and decision in his case is the confirmation of the 
court’s paresis, to gradually observe client's ad- 
miration for you wane and fade, to read in client's 
disappointed look a settled doubt as to your 
probity and merit, and the struggle to land an 
appeal, to stand off clerks, stenographer’s fees, 
the wearisome brief, and on the eve of the argu- 
ment to learn by a terse notice from the defend- 
ant corporation that your client, being in distress, 
had applied to said corporation for relief; that 
said corporation had taken on an eleemosynaty 
function and extended relief; in fact, had settled 
(of course without the knowledge or acquiescence 
of said corporation’s local and trial counsel). In 
short, you are informed that should you wish to 
take a justice court fee for a wrecked medulla 
oblongata valued at $40,000, then, indeed, the said 
corporation will freeze over its eleemosynary do- 
nation pond and you must seek fees from yout 
absconded client, or solace in the mysteries and 
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charms of contemplation. ’Tis then in this pur- 
gatorial ordeal the contingent lawyer can console 
himself with the benign reflection: “I should not 
give way to these trifling things. My mind to 
me a kingdom is; I am an honored member of a 
learned and liberal profession; this is but an inci- 
dent; my client is but a man. My profession’s 
mission spreads out into the illimitable field of 
righting all humanity’s wrongs. My comfort is 
that my principle was right, and it is for the 
principle I struggle. My client was false, but the 
individual is nothing. Men are but agencies of 
to-day and to-morrow cast into the oven, but 
within the scope and limitations of the grand 
principles which my profession are gradually ad- 
vancing, the struggle I am making with its con- 
tingent success or failure is involved the weal or 
woe of generations yet to come.” 

There is some consolation in the fact that the 
profession is ever liberal in its award as to the 
sum to be paid when the contingency 
moved — when the case is won. 

And so time runs on in sunshine and in 
shadow, and the aggregated years have garnered 
up a heavy load of disappointment for the con- 
tingent lawyer as he treads the shadowy afternoon 
of life, still struggling. The disappointments, 
wrongs, misfortunes of a stormy, toiling past 
lave placed him within the walls and limitations 
of a life of poverty. For him there is no resting 
place near life’s drear close. No thoughtful, 
prayerful contemplation of the eternity beyond, 
no serenity of mind and conscience wherein faint 
dreams, like cool and shadowy vales, divide the 
billowy hours of love. The contingent lawyer 
must die in the harness. 

And so with ambition buried away for years, 
with only the regrets of life remaining, with the 
darkening pall of gloom of old age pressing 
down upon him, he struggles and journeys on to 
where the dusk is waiting for the night, and mut- 
ters in his last expiring accents: “ Life and all its 
problems are contingent. I tried it through the 
medium and instrumentality of the law. I failed.” 


is re- 





>___——_- 


BEFORE THE FINAL BAR. 

UDGE W. L. FOSTER, of Concord, N. H., 
died Friday, August 13, at his summer home, 
Rye Beach, on the New Hampshire coast. The 
deceased was born in Vermont in 1823. In 1844 
he entered the Harvard Law School, attending 
that fustitution for two years, after which he be- 
gan the practice of law in Keene, N. H. Mr. 
Foster’s life has been a very busy one, both in his 
own profession and in politics. He has been post- 


master of Keene, clerk of the State senate, State 
law reporter, State representative, judge of the 
Circuit and Supreme Courts, and United States 
commissioner. 


Judge Foster is survived by a 


| widow and four children. 





The deceased leaves 
behind him a large number of mourners, many in 
the ranks of the profession in which he has been 
so long an ornament and a leading light. The 
JoURNAL unites with the bar of New England in 
lamenting the loss of one of New Hampshire’s 
best-known sons, whose life has been so fruitful 
in results. 


———-_ > 


GENERAL AVERAGE — CONTRIBUTION 
AGAINST STEAM TUGS. 





1 A contribution in general average cannot be 
had against a steam tug for the casting off 
and abandonment by her master of her tow 
of barges, with the intention and with the 
effect of saving the tug; the tug and barges 
do not constitute a single maritime adventure. 


2. The fact that the sum to be paid to a tug for 
towing each barge is measured by a certain 
proportion of the freight to be earned by that 
barge does not have the effect of combining 
the tug and barges into a single maritime ad- 
venture, within the law of general average. 





Unitep STATES SUPREME Court. 
Decided May 24, 1897. 

On a certificate from the United States Circuit 
Court of Appeals for the Sixth Circuit seeking the 
instruction of this court as to the right of the 
owners of barges to recover against the propeller, 
J. P. Donaldson, about the principles of general 
average contribution. Question answered in the 
negative. 

See same case below, 19 Fed. Rep. 264, 21 Fed. 
Rep. 671. 

The facts are stated in the opinion. 

Messrs. F. S. Masten, Francis J. Wing, S. H. 
Holding and Harvey D. Goulder for appellant. 

Messrs. Frank H. Canfield and George L. Can- 
field for appellees. 


Mr. Justice Gray delivered the opinion of the 
court: 

Two libels in admiralty in the District Court of 
the United States for the eastern district of Michi- 
gan, against the propeller J. P. Donaldson, by the 
owners of the barges Eldorado and George W. 
Wesley, for the loss of the barges, having been 
consolidated and dismissed in that court; and its 
decree having been reversed by the Circuit Court 
upon the ground that the libellants were entitled 
to recover against the propeller for the loss of the 
barges as a general average contribution, and a 
decree accordingly having been rendered for the 
libellants; and the causes having been taken by 
appeal from the Circuit Court to the Circuit Court 


| of Appeals; that court, desiring the instruction of 
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this court, as to the right of the owners of the 
barges to recover against the propeller upon the 
principles of general average contribution, certi- 
fied to this court the question whether they could 
so recover upon the following facts: 

“The J. P. Donaldson was towing the said 
barges Eldorado and George W. Wesley from 
Buffalo, N. Y., to Bay City, Mich., having no 
other connection with them than that she was to 
tow them and to receive for her services a portion 
of freight which the said barges would earn on 
the trip, according to the custom and usage which 
prevails upon the Great Lakes. By a violent 
storm, and without negligence on the part of the 
J. P. Donaldson, she, with her tow, were driven 
on a lee shore, and all were in imminent, if not 
certain, peril of being blown ashore and _ lost. 
The J. P. Donaldson struggled against the storm 
to the last moment she could with safety to her- 
self; and then, in order to prevent her from going 
ashore and being lost, her master, after first giv- 
ing notice with her steam whistle of his intention 
to do so, and without negligence on his part, cut 
the tow-line connecting said barges to her, and 
the said barges were driven on shore and were 
wrecked and lost, and the J. P. Donaldson, by 
reason of being thus disencumbered of her tow, 
was enabled to reach a port of safety.” 

By the order of that court there were trans- 
mitted to this court, together with the above cer- 
tificate, copies of the pleadings and decrees, and 
of the opinions of the District and Circuit Courts, 
reported in 19 Fed. Rep. 264, and 21 Fed. Rep. 
671. 

This case presents a novel question in the law 
of general average, which, briefly stated, is 
whether a contribution in general average can be 
had against a steam tug for the casting off and 
abandonment, by her master, of her tow of 
barges, with the intention, and with the effect, of 
saving the tug. 

The decision of this court in the recent case of 
Ralli v. Troop (157 U. S. 386 [39: 742]), and the 
reasons upon which that decision was based, go 
far towards determining this question. 

In that case, upon full review of the authorities, 
it was held that the right of contribution in gen- 
eral average, whether considered as resting upon 
natural justice, or upon implied contract, or upon 
a rule of the maritime law known to and binding 
upon all owners of ships and cargoes, could only 
arise out of the exercise of the power of the mas- 
ter, or of one occupying his place, as the agent 
by necessity of the owners of ship and cargo, and 
charged by law with the duty, in case of emer- 
gency, of sacrificing part of the property for the 
safety of the rest. This court there said: 
“Whether the master is considered as acting un- 
der an implied contract between the owners of the 
vessel and the shippers of the cargo, or as the 
agent of all from the necessity of the case, or as 





exercising a power and duty imposed upon him 
by the law as incident to his office — whatever 
may be considered the source of his authority ~ 
the power and the duty of determining what par 
of the common adventure shall be sacrified for the 
safety of the rest, and when and how the sacrifice 
shall be made, appertain to the master of the ves- 
sel, magister navis, as the person intrusted with 
the command and safety of the common adven- 
ture, and of all the interests comprised therein, 
for the benefit of all concerned, or to some one 
who, by the maritime law, acts under him, or suc- 
ceeds to his authority.” (157 U. S. 400 [39: 749]). 
“There can be no general average unless there 
has been a voluntary and successful sacrifice of 
part of the maritime adventure, made for the ben- 
efit of the whole adventure, and for no other pur- 
pose, and by order of the owners of all the inter- 
ests included in the common adventure, or the 
authorized representative of all of them. The 
safety of any property, on land or water, not in- 
cluded in that adventure, can neither be an ob- 
ject of the sacrifice, nor a subject of the 
contribution.” (157 U. S. 403 [39: 750]). It was 
likewise shown that by the general law, unless 
modified by local statute or custom, the right of 
contribution is limited to the particular ship and 
cargo, and the sacrifice of one ship for the safety 
of another does not give rise to any claim of 
general average. (157 U. S. 404, 406, 408 [30: 
759, 752]). 

The question, then, is whether the steam tug 
and her tow of barges were so connected by the 
contract of towage as to make the tug and the 
tow, while navigated under and in accordance 
with that contract, a single maritime adventure; 
to entrust the master of the tug with the authority, 
in case of unforseen emergency, of sacrificing any 
of the barges, or the whole or part of the cargo 
of any of them, for the safety of the rest of the 
barges and their cargoes, or of the tug, or of her 
cargo, if any; and, if such safety is thereby se- 
cured, to give the owners of the interest sacri- 
ficed a right of contribution in general. average 
against the interests saved, or their owners. 

While the tug is performing her contract of 
towing the barges, they may indeed be regarded 
as part of herself, in the sense that her master is 
bound to use due care to provide for their safety 
as well as her own, and to avoid collision, either 
of them or of herself, with other vessels. (Han- 
cox v. The Syracuse [ “The Syracuse” ], 76 U. 
S. 9 Wall. 672, 675, 676 [19: 783, 784]; The Civilta 
v. Perry [ “The Civilta” ], 103 U. S. 699, 701 
[26: 599, 600].) 

But the barges in tow are by no means put un- 
der the control of the master of the tug to the 
same extent as the tug herself and the cargo, if 
any, on board of her. 

A general ship carrying goods for hire, whether 
employed in internal, in coasting, or in foreign 
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commerce, is a common carrier; and the ship and 
her owners, in the absence of a valid agreement 
to the contrary, are liable to the owners of the 
goods carried as insurers against all losses, ex- 
cepting only such irresistible causes as the act of 
God and public enemies. (Liverpool & G. W. 
Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 437 
[32: 788, 790]). But a tug and her owners are 
subject to no such liability to the owners of the 
yessels towed, or of the cargoes on board of them. 
The owners of those vessels or cargoes cannot 
maintain any action for the loss of either against 
the tug or her owners, without proving negligence 
on her part. As was said by Mr. Justice Strong, 
and repeated by the present chief justice, “ An 
engagement to tow does not impose either an 
obligation to insure, or the liability of common 
carriers. The burden is always upon him who 
alleges the breach of such a contract to show 
either that there has been no attempt at perform- 
ance, or that there has been negligence or un- 
skilfulness to his injury in the performance. 
Unlike the case of common carriers, damage 
sustained by the tow does not ordinarily raise a 
presumption that the tug has been in fault. The 
contract requires no more than that he who under- 
takes to tow shall carry out his undertaking with 
that degree of caution and skill which prudent 
navigators usually employ in similar services.” 
(The Webb v. Barling [ “‘ The Webb” ], 81 U. S. 
14 Wall. 406, 414 [20: 774, 775]; The Burlington 
y. Ford [ “ The Burlington” ], 137 U. S. 386, 301 
(34: 731, 733]. See also McNally v. The L. P. 
Dayton [ “ The L. P. Dayton” ], 120 U. S. 337, 
351 [30: 669, 675].) 

The master of a vessel is appointed by her own- 
ers, and is their agent, and they are responsible 
jor injuries caused to third persons by his negli- 
gence in navigating the vessel. The master of the 
tug is appointed by and is the agent of the own- 
ers of the tug: he is not appointed by the owners 
of the vessel towed; and if, by mismanagement o? 
the tug, without any negligence on the part of the 
tow, the tow is brought into collision with an- 
other vessel, the tug, and not the tow, is respon- 
sible. (The John Fraser, 62 U. S. 21 How. 184 
[16: 106]; Sturgis v. Boyer, 65 U. S. 24 How. 110 
[16: 591].) As was said by this court in Sturgis 
v. Boyer: “ By employing a tug to transport their 
vessel from one point to another, the owners of 
the tow do not necessarily constitute the master 
and crew of the tug their agents in performing the 
service. They neither appoint the master of the 
tug, nor ship the crew; nor can they displace 
either the one or the other. Their contract for 
the service, even though it was negotiated with 
the master, is, in legal contemplation, made 
with the owners of the vessel, and the master of 
the tug, notwithstanding the contract was nego- 
tiated with him, continues to be the agent of the 
owners of his own vessel, and they are responsible 





for his acts in her navigation.” (65 U. S. 24 How. 
123 [16: 595].) 

In Eastern Transp. Line v. Hope (95 U. S. 297 
(24: 477]), in which the owner of a barge main- 
tained an action against the owner of a tug for 
negligence of the master of the tug, by which the 
barge was totally lost, this court, while holding 
that the tug “had the supreme control of the 
barge, so far as it was necessary to enable it to 
fulfil its contract to tow the barge,’ recognized 
that the tug “did not occupy the position of a 
common carrier, and did not have that exclusive 
control of the barge which that relation would 
imply; it did not employ or pay the master and 
the men in charge of her; nor did it exercise that 
internal control of her cargo, its storage, its pro- 
tection, and the like, which belonged to a bailee.” 
(95 U. S. 300 [24: 478].) 

It is solely for the purpose of performing the 
contract of towage, that the vessels towed are put 
under the control and management of the master 
of the tug. In all other respects, and for all other 
purposes, they remain under the control of their 
respective masters; and, in case of unforseen 
emergency, it is upon the master of each that the 
duty rests of determining what shall be done for 
the safety of his vessel and of her cargo. If the 
question arises whether it is safer for one of the 
barges to continue in tow, or to cut loose and 
anchor, the decision of that question ultimately 
belongs to her own master, and not to the master 
of the tug. And if the question presented is 
either whether the barge should be run ashore for 
the purpose of saving her cargo, or else whether 
a part or the whole of the cargo of the barge 
should be sacrificed in order to save the rest of 
her cargo or the barge herself, the decision of the 
question whether such stranding or jettison 
should or should not be made is within the ex- 
clusive control of the master of the particular 
barge, and in no degree under the control of the 
master of the tug; and, in either case, any right 
of contribution in general average cannot extend 
beyond that barge and her cargo. 

The suggestion of the counsel for the libellants, 
that the barges had no means of self-propulsion 
and were powerless for any purpose of navigation, 
is unsupported by the statement of facts in the 
certificate of the Circuit Court of Appeals, and is 
inconsistent with the allegations of the libellants 
themselves. Each of the libels alleged that the 
barge was “in every respect well manned, tackled, 
appareled and appointed.” One of the libels al- 
leged that the George W. Wesley was a schooner 
barge, and on the night before the loss “ carried 
her mainsail, foresail and staysail,” and that early 
in the morning “said sails were taken in” be- 
cause “the sails would not draw in the course 
that they were then running.” And the other libel 





alleged that on the day after the loss the master 
and crew of the Eldorado returned on board of 
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her, and proceeded to strip the wreck “and save 
from it all that could be saved of her sails, rig- 
ging, etc.” And each answer alleged that after 
the storm began the master of the tug signaled 
the barges “to make sail and get their anchors 
ready.” 

The master of the tug, having no authority to 
decide, as between a barge and her cargo, what 
part shall be sacrificed for the safety of the rest, 
and thereby to subject what is saved to contribute 
in general average for what is lost, can surely 
have no greater authority, by abandoning all the 
barges with their cargoes, to subject the tug to a 
general average contribution. 

The fact that the sum to be paid to the tug for 
towing each barge was measured by a certain pro- 
portion of the freight to be earned by that barge 
is immaterial. It did not create a partnership be- 
tween the owners of the tug and the owners of the 
barges. (Meehan v. Valentine, 145 U. S. 611 [36: 
835].) Nor could it have the effect of combining 
the tug and the barges into a single maritime 
adventure, within the scope of the law of general 
average. 

For the reasons above stated, this court con- 
curs in the opinion expressed in this case by Mr. 
Justice Brown, when district judge, that “the law 
of general average is confined to those cases 
wherein a voluntary sacrifice is made of some por- 
tion of the ship or cargo for the benefit of the 
residue, and that it has no application to a con- 
tract of towage.” (19 Fed. Rep. 272.) 

Question certified answered in the negative. 

Mr. Justice Brown took no part in this de- 
cision. 


oo ~ a 


Legal Laughs. 

Counselor Quibble—‘*‘ Law, my boy? Why, 
this whole universe is an example of the reign of 
law.” 

Young Gibby — “ Maybe: but there are no fool 
legislatures assembled every now and then in the 
realm of nature!’ — Truth. 


“Do you say that you received a college educa- 
tion?” asked the court of the would-be juror. 

“Yes, your honor.” 

“Challenged for cause,” promptly interrupted 
the counsel for the prisoner.— Detroit Free 
Press. 


“T thought you said your old horse was not 
worth $10.” 

“Well, mebbe I did; but that was before he'd 
been killed by a railroad train.” 


Edward Everett Hale tells in the Youth’s Com- 
panion of James Russell Lowell's first client when 
he started in law. After Lowell had nervously 
given the client a chair, taken his hat, and sat 
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down with his note-book to take notes on the 
case, he found that his visitor was a painter come 
to collect a bill. 





Legal Aotes of Pertinence. 


The annual meeting of the West Virginia Bar 
Association will be held at Morgantown, Novem. 
ber 3d and 4th. 


Austria is the country most lenient to murder- 
ers. In ten years over 800 persons were found 
guilty of murder, of whom only 23 vere put to 
death. 


For thefts by hotel employes from guests while 
asleep in rooms assigned them at a hotel, even ij 
they are intoxicated, it is held, in Cunningham y. 
Buckey ({W. Va.], 35 L. R. A. 850) that the ina- 
keeper is liable. 


An obligation to maintain a street railway is 
held, in San Antonio St. R. Co. v. State, er rel, 
Elmendorf ([Tex.], 35 L. R. A. 662) not to be 
imposed by the grant of a mere privilege to con- 
struct and maintain. 


The population of the New York Sate prisons 
on August I, according to the reports ceived at 
the office of the superintendent of St °=: prisons, 
was 3,380, divided as follows: At Sing Sing, 1,268; 
Auburn, 1,079; Clinton, 950, and woman’s prison 
at Auburn, 83. 


A statute making it unlawful to manufacture 
or offer for sale any oleomargarine, artificia. or 
adulterated butter, whether manufactured n or 
out of the State, unless it is colored pink, 1. held, 
in State v. Myers ([W. Va.], 35 L. R. A. 844) to 
be constitutional. 


The treasury department has ruled that cali- 
skins are hides, and must pay duty as such, under 
the Dingley Tariff act. But the importers protest 
that skins are not hides, and cite Shakespeare's 
“ King John” as an authority for the distinction: 


“Thou wear a lion’s hide! Doff it for shame, 
And hang a calf’s skin on those recreant limbs.” 


The Standard Dictionary defines a skin as “ the 
pelt or integument of a small animal removed 
from its body, whether raw or dressed, as dis 
tinguished from a hide, which is the skin of 2 
large animal.” The courts will probably have to 
decide the question. — Albany Argus. 


At Charleston, S. C., Judge Simonton, of the 
United States Court, recently filed his decision 
defining an original package, and thereby settling 
a disputed feature of the Dispensary law. He 








=a 


— 


hold 
whic 
at th 
port 
sing! 
deale 


M 
or tI 
Nat. 
to bi 
out | 
not 
filed 
pers 


est i 


Dist 
agai 
cove 
proj 
$20, 
App 
Daly 
sell 

duce 
then 
acce 
pear 


and 


T 
Aub 
tho 
beli 
says 
of | 
and 
the 
witl 
mit! 
mer 
fot 
The 
The 
rele 
act 

utes 
ster 
trar 
Star 
leg: 
son 
abl: 
wat 
noc 
to 








the 
‘ome 


Bar 


vem- 


rder- 
ound 
It to 


while 
en it 
im y. 

inn- 


isons 
ed at 
sons, 
1,268; 
rison 


crure 
a. or 
n or 
held, 
14) to 


cali- 
under 
rotest 
eare’s 
ction: 


me, 
mbs.” 


the 
novel 
s dis- 
of 2 
ive to 


yf the 
cision 
ttling 

He 





THE ALBANY LAW JOURNAL. 


141 








Cael 
—_— 





holds that the original package is the form in 
which the liquor is delivered to the initial carrier 
at the point of shipment. If a box of liquor is im- 
ported the whole box must be sold, and not a 
single bottle from the box. It will require all 
dealers to import liquor in single packages. 


Moneys paid into court and deposited in a bank 
or trust company are held, in Jones v. Merchants’ 
Nat. Bank ([C. C. App. rst C.], 35 L. R. A. 698) 
to be exempt from the process of a litigant with- 
out first obtaining consent of the court, and can- 
not be reached without leave of the court by bills 
fled againsy the depositors, the clerk, or other 
persons who have been decreed to have an inter- 
est in the funds. 


One Buehler recovered judgment in the First 
District Coutt, New York, before Justice Lynn, 
against Louisa Weiffenbach, in an action to re- 
defendant's 
property, No. 524 East Eighty-third street, for 
$20,500. The judgment has been affirmed by the 
Appellate Term, which holds, by Presiding Justice 
Daly, that when a real estate broker is engaged to 


cover brokerage upon the sale of 


sell property, no price being specified, and pro- 
duces a customer who makes an offer that is not 
then accepted by the owner, but is subsequently 
is entitled to his commissions, it ap- 
pearing ti’ his agency had not been terminated 
and that he had not abandoned his efforts. 


accepted, ut 


The case of James 


Auburn prison, is, 


Thornton, confined in 
if what is confessed and dv 
those acquainted with the facts quite generally 
belieyed is true, a reproach to our civilization, 
says re Utica Herald. Thornton was convicted 
oi burglary, committed at Vernon, this county, 
and sentenced to State prison. His innocence of 
the crime, and of any knowledge or connection 
with it, has been declared by the man who con- 
mitted the burglary. The confession and state- 
merfts of the confesser have been investigated and 
found truthful, so far as proofs were available. 
The court, prosecuting attorney and jury believe 
Thornton an innocent man and recommend his 
release from prison. The governor, in order to 
act intelligently and regularly, must have the min- 


utes of the trial. These are in the hands of the 


stenographer. There is no money to pay him for 
transcribing the minutes. There the matter 
stands. An innocent man is held in prison, the 


legal way to his release blocked by the want of 
some dollars — we do not know how many, prob- 
ably not one hundred. It is easy to look heaven- 
ward and exclaim: “ Poor Thornton! He is in- 
nocent.” ’Twere better to start a fund for means 








to secure his release. 


Aotes of Recent Amevican Decisions. 


Accident Insurance — Modification — When 
Complete. — Where one carrying accident insur- 
ance notifies the insurer of a change in occupa- 
tion, and the company, in a written reply thereto, 
states that under such occupation his indemnity 
will be $2,000, and no notice of dissatisfaction was 
given to the company as to the classification men- 
tioned in such communication, the contract was 
as effectually modified as if the change had actu- 
ally been written on the certificate which was then 
in possession of the insured. (Judgment for 
plaintiff below for $3,0co. Here reversed unless 
plaintiff elects to take judgment for $2,000.) 
(Fox v. Masons’ Fraternal Acc. Ass’n [Wis. S. 
C.], 71 Northwestern Reporter [June 12, 1897], 
363.) 


Accident Insurance —‘“ Wholly Disabled.” — 
The defendant insured the plaintiff against loss of 
time effected through external, violent and acci- 
dental injuries “wholly and continuously dis- 
abling him from transacting any and every kind of 
business pertaining to 
chant.” 


his occupation of mer- 
Held: 1. That the evidence justified the 
jury in finding that he was “wholly disabled” 
within the meaning of the policy. 2. Total dis- 
ability does not mean absolute physical inability 
to transact any kind of business pertaining to the 
occupation of merchant. It is sufficient if his in- 
juries were such that common care and prudence 
required him to desist trom transacting any such 
business in order to effectuate a cure. 3. Inability 
to transact some kinds or branches of business per- 
taining to his occupation as merchant would not 
constitute total disability within the meaning of 
the policy, provided he was able to transact other 
kinds or branches of business pertaining to such 
occupation. 4. But ability to occasionally per- 
form some trivial or unimportant act connected 
with some kind of business pertaining to such 
occupation would not render his disability partial, 
instead of total, provided he was unable to sub- 
stantially, or to some material extent, transact 
any kind of business pertaining to such occupa- 
tion. 5. The fact that he occasionally performed 
some act connected with his business as a mer- 
chant would not necessarily prove that he was not 
totally disabled within the meaning of the policy. 
The frequency and nature of these acts would or- 
dinarily be for the consideration of the jury in 
determining whether he was totally disabled as 
above defined. (Lobdill v. Laboring Men’s Mut. 
Aid Asso. of Chatfield, Minn., 71 N. W. R. 606.) 


Criminal Law — Robbery.—Robbery in the first 
degree may be committed by taking property from 
the possession of a servant or agent of the owner, 
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as well as from the owner himself; and in the in- 
formation the ownership of the property may be 
alleged as in the person robbed, or the true 
owner. (State v. Adams [Kan.], 49 Pac. Rep. 81.) 


Foreign Corporations — Jurisdiction — Internal 
Management. — A corporation created by another 
State is subject to the corporation laws of that 
State; and its organization, and corporate func- 
tions, and who shall become members, and what 
are their rights, as members, are all questions for 
its courts, because questions of local law. Courts 
of equity in Pennsylvania have, under our act of 
assembly, jurisdiction to enjoin unlawful acts by 
such corporations; to enforce performance of con- 
tracts in this State with third parties, and have 
general jurisdiction as to their internal manage- 
ment. In that case the existence of the wrong 
must be ascertained, and the remedy applied ac- 
cording to the laws of the domicil. (Madden et 
al. v. Penn. Electric Light Co. et al. [Pa. Sup. 
Court], Weekly Notes of Cases, Vol. xl., No. 21, 
Pp. 432.) 


Forged Check Given in Payment of Goods — 
Recovery of Goods.—B. & J., a firm of mer- 
chants, sold to C. a bill of goods and accepted in 
payment thereof a check drawn in favor of C. for 
the amount of the bill by K. upon the Hopkins 
County Bank, the check being endorsed by C. 
and subsequently paid by the bank. C., having 
another check purporting to be drawn in his favor 
by K., secured from A. a loan thereon, and deliv- 
ered him the check without endorsing it. Upon 
presentation of the check for payment by A. it 
was charged that the check was a forgery, and 
A., who had obtained possession of the bill of 
goods sold to C. by appellants, B. & J., sold them 
to D. for a sum far below the price charged C., 
for the purpose of saving himself whole on the ad- 
vancement made on the check, D. having full 
knowledge of the circumstances of the transac- 
tion, and A. having notice that the check given 
by C. for the goods was also pronounced a forgery 
by K. In this action instituted by B. & J., the 
bank and K. to recover of A., C. and D. the value 
of the goods so disposed of by A. the only issue 
is as to whether the check for the goods was a 
forgery, and if such was the case, then the plain- 
tiffs are entitled to recover the value of the goods, 
since the defendant A. had no right to sell the 
goods at all. Same—In event the check was a 
forgery the recovery of the value of the goods is 
subject to be credited by the amount of the ad- 
vancement, with interest, made by A. to C., pro- 
vided it was agreed between the two that A. was 
to hold the goods in addition to the check upon 
which the loan was made. Same — Fraud — Al- 
though A. might have had the legal right to sell 
the goods, his action in disposing of them at such 





an inadequate price and in appropriating the bal. 
ance remaining after the payment of his claim 
established a degree of bad faith amounting tp 
fraud, and the sale should be treated as Passing 
no title to the goods. In the event the check was 
not forged, the bank and B. & J. cannot recover 
from the defendants the value of the goods, bu 
must look to K., the drawer of the check. (John. 
son, Etc., v. Boyd, Etc. [Ky. Sup. Court], Ky. 
Law Rep., July 15, 1897.) 


Interest — Mortgage — Redemption — Costs — 
R. S., c. 90, § 22. —In this State the law does not 
allow a creditor to recover interest upon interes 
that becomes due after the maturity of the prin. 
cipal. And if compound interest is required by 
a mortgagee, and paid under protest by one claim. 
ing under the mortgagor in order to prevent the 
expiration of the right of redemption, the mort. 
gage having been foreclosed, it may be recovered 
by the person who paid it under such circun- 
stances. The fact that a demand is made for the 
interest when it becomes due does not affect the 
question. Upon an indebtedness without interest, 
payable at no particular time but upon demand, 
a demand is necessary to make the indebtedness 
due, and interest only begins to run from the time 
of maturity; but a demand does not affect the mat- 
ter of interest where the debt is payable at a def- 
nite time. The general rule is, that whenever the 
debtor knows what he is to pay and when he is 
to pay it, he shall be charged with interest if he 
neglects to pay. The only reason why this rule 
does not apply in the case of interest due ata 
stipulated time and unpaid, is because the law 
regards it as against public policy to allow a cred- 
itor to recover compound interest. When a mort- 
gage is foreclosed by publication, one who is enti- 
tled to redeem’ must, before he can do so, pay the 
necessary expense of such foreclosure. This in- 
cludes the amount paid for publishing the notice 
of foreclosure in a newspaper, and the recorder’ 
fee for recording the same. But the amount paid 
an attorney for professional services in such mat- 
ters, however wise such employment may be ané 
sometimes almost absolutely necessary, is no 
legally a necessary expenditure; therefore the per- 
son entitled to redeem is not obliged to pay it. 
(Whitcomb & Others v. Harris, 90 Maine, 206.) 


Mortgage — Fixtures — Trover — Damages. — 
Fixtures actually or constructively annexed to 
the realty after the execution of a mortgage of the 
real estate become a part of the mortgage ste 
curity, and while the mortgage is in force cannot 
be removed or otherwise disposed of by the mort 
gagor, or by one claiming under him, without the 
consent of the mortgagee. A mortgagor of real 
estate in possession cannot, without consent of the 
mortgagee, give a third party authority to erect 








tw 


wh 


of 1 


the 
ma 
ne¢ 
[T 


fat 
ert 
an 
it | 


fro 
wa 
at 
onl 
suc 
41 


prc 
per 


the 
suc 
wil 
per 


wa 
wh 
of 

the 


not 








> 


- Dal- 
claim 
gz to 
ssing 
> was 
COver 
» but 
John- 

Ky. 


ts — 
S not 
terest 
prin- 
d by 
laim- 
it the 
mort- 
vered 
‘cum- 
r the 
t the 
erest, 
nand, 
dness 
- time 
mat- 
 defi- 
ar the 
he is 
if he 
; rule 
at a 
> law 
cred- 
mort- 
; enti- 
iy the 
is in- 
notice 
rder’s 
t paid 
mat- 
e and 
S$ not 
e per 
ay it. 


06.) 


res, — 
ed to 
of the 
xe Se- 
annot 
mort 
ut the 
f real 
of the 

erect 





THE ALBANY LAW JOURNAL. 


143 





buildings on the mortgaged property, so that such 
third party can hold the buildings against the 
mortgagee or his assignee. In an action of trover 
the question is not, who has the better title as be- 
tween the plaintiff and defendant. It is incum- 
bent upon the plaintiff to prove property in the 
articles sued for. This is because the measure of 
damages in an action of trover is the value of the 
article at the time of the conversion, and also be- 
cause the recovery of a judgment and its satisfac- 
tion transfers the title to the defendant. When 
by reason of erroneous instructions, made for the 
purpose of giving progress to the case, the plain- 
tiff recovers a verdict covering several items 


which he is not entitled to, but the amounts are | = ; 
| damages for an injury received, must be of the 


made certain in special findings by the jury, ex- 
ceptions will be overruled, if the plaintiff will 
remit the aggregate of such amounts. (Ekstrom 
y. Hall & Others, 90 Maine, 186.) 


Master and Servant — Fellow-Servants.—Where 
the engineer of a freight train has no authority to 
superintend, control or direct the head brakeman 
of the train, but such authority is in the conductor, 
such brakeman and the engineer are fellow- 
servants, and there is no liability on the part of 
the railroad company for any injuries the brake- 
man sustains through the negligence of the engi- 
neer. (International & G. N. R. Co. v. 
[Tex.], 41 S. W. Rep. 70.) 


Moore 


Negligence — Landlord and Tenant. — Corpo- 
rations — Leases. — Where a lease of hotel prop- 
erty imposed the obligation on the lessee to keep 
an elevator in the building in repair, and operate 
it by a competent person, the lessor was not liable 
to an employee of the lessee for injuries resulting 
from a failure to discharge such obligation, but 
was liable only for defects in the elevator existing 
at the time the premises were leased, and then 
only unless he practiced fraud on the lessee as to 
such defects. (Oriential Inv. Co. v. Sline [Tex.], 
41S. W. Rep. 130.) 


Public Officers—De Facto— Mayor's Ap- 
proval — Compensation. —1. When an_ official 
person or body has apparent authority to appoint 
to public office, and apparently exercises such au- 
thority, and the person so appointed enters upon 
such office and performs its duties. his official acts 
will be valid with respect to the public and to third 
persons with whom he deals officially, and he will 
be an officer de facto notwithstanding there was 
want of power to appoint in the body or person 
who professed to do so. 2. Under the provisions 


of section 19 of “ An act for the government of 
the cities of the State,” approved April 6, 1889 
(Laws 1889, p. 187) the approval of the mayor is 
not required to validate an appointment to office 


| 





by a board. 3. One who becomes a public officer 
de facto, without dishonesty or fraud on his part, 


| and who renders the services required of such 


public officer, may recover the compensation pro- 
vided by law for such services during the period 
of their rendition. (Erwin v. Jersey City, N. J. 
Ct. Errors and Appeals. Opinion by Magie, C. 
J., July 1, 1897.) 


Way — Towns — Notice — R. S., c. 18, § 80.— 
It is settled law in this State (Maine) that the 
twenty-four hours’ actual notice by the municipal 
officers of a town or road commissioner of defect 
in the highway, whereby a traveler may recover 
identical injury itself. Notice of another defect, 
or of the existence of a cause likely to produce a 
defect, is not sufficient. The words “actual 
notice” in the statute (R. S., c. 18, § 80) signify 
something more than an opportunity to obtain 
notice by the exercise of due care and diligence. 
The facts and circumstances in a given caSe may 
justify the conclusion that the officers must have 
had actual’ notice unless grossly inattentive; but 
proof of gross inattention is not proof of actual 
notice. The plaintiff obtained a verdict against 
the defendant town for a personal injury sustained 
by reason of a defective plank in the sidewalk. 
The written notice served on the town, after the 
injury, stated that the “defect and want of repair 
consisted of a board or plank in a sidewalk which 
had become rotten and decayed on the under side 
thereof, and unsafe for public travel.” Held, that 
the verdict must be set aside, there being no evi- 
dence to show that the municipal officers or road 
commissioner of the town had twenty-four hours’ 
actual notice of such defect. (Hurley v. Bowdoin- 
ham, 88 Maine, 293, affirmed; Littlefield v. Inhab- 
itants of Webster, 90 Maine, 213.) 


Wills — Promise by One of Three Devisees — 
Contribution. — A father in extremis, being about 
to execute a will making his three children his 
residuary devisees, stayed such execution in order 
to add a bequest to another person. One of the 
children, without the knowledge of the others, 
assured him that if he should execute the will 
without change, his wish with regard to the in- 
tended bequest would be fulfilled. On this assur- 
ance he did so execute the document. Held, that 
the share in the estate of the child giving the as- 
surance must contribute a third only towards 
making good the intended bequest. Quere, can 
like contribution be compelled from the shares of 
the other children? (Yearance v. Powell, N. J. 
Ct. Errors and Appeals. Opinion by Collins, J., 
July, 1897.) 
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Aotes of Recent English Decisions. 





Thames — Conservators — Bed of River —Rais- 
ing Sand or Gravel — Thames Conservancy Act, 
1894 (57 & 58 Vict. c. clxxxvii), s. 87. — By section 
87 of the Thames Conservancy Act, 1894, it is 
provided that any person with the license of the 
conservators may dredge and raise gravel, sand, 
ballast, and other substances from the bed of the 
Thames, but subject to the provisions of the act 
it shall not be lawful for any person, other than 
the conservators, their agents, servants and work- 
men, to dredge or raise any gravel, sand, ballast 
or other substance from the bed of the Thames. 
The defendants had dredged and raised sand at 
Hadleigh Ray, below Gravesend, within the dis- 
trict of the Thames Conservancy, but without the 
license of the conservators. The piece of ground 
from which the defendants had taken the sand was 
between high and low water-mark, and was pri- 
vate property, and the defendants had obtained 
the license of the owner to act in the way that 
they had done. The conservators commenced this 
action for an injunction to restrain the defendants 
from dredging and raising sand at the place in 
question without previously obtaining a license 
from the conservators. The action was tried be- 
fore Bruce, J., without a jury. The learned judge 
was of opinion that he was bound by the decision 
of the Queen’s Bench Division in Pearce v. Bunt- 
ing (75 L. T. Rep. 184; [1806] 2 Q. B. 360), to 
hold that the ground between high and low water- 
marks was not a part of “the bed of the Thames ” 
within section 87, and that therefore the defendants 
were not bound to obtain the conservators’ license 
for raising sand from the place in question. He 
therefore gave judgment for the defendants. The 
conservators appealed. Held, that the bed of the 
Thames in section 87 includes the soil from ordi- 
nary high water-mark on one side of the river to 
ordinary high water-mark on the other side. 
The court therefore allowed the appeal, and 
granted the injunction. (The Conservators of the 
River Thames vy. Smeed, Dean & Co. and Another 
[Ct. of App.], Law Times Adv. Rep., July 24, 
1897.) 


—_———__»—___— 


Communications. 


To the Editor of the Albany Law Journal: 


In looking over my paper on Charles O’Conor, 
published in the ALBANy Law JouRNAL of August 
14th, I notice two errors which, in the haste I 
was obliged to review the proof-sheets, I over- 
looked. The errors consist in making George III 
the complainant in the case referred to in the 
article instead of George IV, and in naming 
Queen Charlotte the respondent in the case in- 
stead of Queen Caroline. These errors, I may be 


pardoned in saying, in no way affect the historical 














importance of the paper, the striking similitude 
between the case of Queen Caroline and that of 
Mrs. Forrest, nor the details of the trial and the 
analogous position of Lord Brougham and 
Charles O’Conor in the respective cases. While 
those errors to which I have referred are of slight 
importance, in no way affecting, as I have said, 
the singular analogy of the legal historical events 
related, I deem it proper to call your attention 
to them explanatory of their existence in the 
article. L. B. Proctor. 


ALBANY, August 18, 1897. 





Aew Books and New Editions. 
Taxable Transfers, by H. Noyes Greene, of the 


Troy Bar. Matthew Bender, Albany, N. Y. 
1897. 


In something less than one hundred pages Mr, 
Greene has compressed much knowledge that will 
be of great service to the lawyer who would know 
the law of Taxable Transfers as applied in New 
York State. 
of cases bearing on the subject give evidence of 


The varied and numerous citations 


the work of the student on the not too perspicuous 
question of taxation. 

The book is thoroughly up to date, giving the 
law as revised by the legislature of 1897. In ad- 
dition to the subject-matter, the editor has ap- 
pended different forms found necessary in the 
appraisal of taxable estates. 


The Negotiable Instruments Law Annotated, by 
Jas. W. Eaton, of the Albany Bar, and H. 
Noyes Greene, of the Troy Bar. Matthew 
Bender, Albany, N. Y. 1897. 


In the above-named work the law of negotiable 
instruments annotated has been concisely set forth 
by the gentlemen whose names appear as editors 
of the work. The book has been brought up to 
date, many of the notes referring to the laws of 
1897. Many apt cases bearing on the different 
sections of the work have been cited, and the 
whole subject of bills and notes has been -pre- 
sented to the reader with the greatest perspi- 
cacity and conciseness. No vagaries of the 
theorist have been indulged, nor is the work 
weighed down with verbosity. The editors have 
written to the point and stated the law as it is, 
adding valuable notes to aid the student and 
practitioner in comprehending and applying this 
uncertain branch of the law. 











